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control of foreign insurance companies 14 have led to complexity, op- 
pression and arbitrary discrimination, 15 the very defects which neces- 
sitated the adoption of the Commerce Clause as to trade in general. 10 
A liberal construction of the Clause to include insurance, therefore, 
would seem to be not only judicially correct, but economically wise, 
since upon the policy-holders ultimately fall the burden of state 
exactions. 

These contentions, so strongly urged by the plaintiff in the recent 
case of New York Life Ins. Go. v. Deer Lodge County (1913) 34 Sup. 
Ct. Rep. 167, were rejected by seven members of the Supreme Court, 17 
and the orthodox doctrine adhered to. In this case the company 
sought to recover the amount of a tax paid upon the excess of its 
receipts above its disbursements in the defendant county. The 
insurance contracts were uniformly effected at the plaintiff's home 
office in New York; loans and payments on the policies were 
made directly from this office; and premiums were remitted 
there, or paid to the company's cashier in Montana for deposit 
subject to withdrawal by the company. Despite the obvious interstate 
character of these transactions the Court refused to adjudge them to 
be interstate commerce, and denied the plaintiff relief. The principal 
ease, therefore, while dealing only with the power of the states to 
regulate foreign insurance companies, would seem to deny validity to 
any action by Congress under the Commerce Clause to secure federal 
supervision of insurance. 18 



Restraint of Trade at Common Law. 1 — It is well known that the 
early common law, as evidenced at least by dicta, prohibited as against 
public policy all contracts whereby a party bound himself to refrain 
from the pursuit of his trade or occupation. 2 It is also familiar law 
that because of vastly altered economic conditions this rule has every- 
where been much relaxed by judicial decision, 3 and this has been re- 
ferred to as an excellent example of the adaptability of the common 
law. 4 It may be stated generally even today that all agreements tend- 
ing directly to create a monopoly are void. 5 Assuming, however, that 
the transaction does not fall within the ban of this rule, a contract in 
restraint of trade will be upheld, provided that a proper relation, of 

"See, for example, Oregon Laws, § 4634; N. Y. Ins. Law, § 33; Okla. 
Const. Art. 19, § 2 ; cf. State ex rel. Equitable Life Assur. Soc. v. Vandiver 
(1909) 222 Mo. 206. 

,3 I7 Green Bag 83; 29 Rep. Amer. Bar Assn. 538. 

'"Watson, Constitution, 461-2. 

"Justices Hughes and Van DeVanter dissented without opinion. 

,F Upon this ground the Judiciary Committees of the Senate and the 
House in 1906 reported adversely to the power of Congress to enact such 
legislation. See 29 Rep. Am. Bar Assn. 538, 584. 

'For a discussion of the Sherman Anti-Trust Law, see n Columbia Law 
Rev. 701; 4 Columbia Law Rev. 315, 325. 

7 Columbia Law Rev. 50. 

'Ibid. 

'Sir Frederick Pollock, "The Genius of the Common Law", 13 Columbia 
Law Rev. 3. 

"Flowers v. W. P. Smith Lumber Co. (1908) 157 Ala. 505; Chapin v. 
Brown Bros. (1891) 83 la. 156. 
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which a sale of good-will is typical, exists between promisor and prom- 
isee, and that the limits of time and space 8 covered by the agreement 
are no broader than reasonably necessary to protect the relationship. 7 
While public policy is clearly the basis of this interference with the 
right to contract, the cases tend to define it, not by any general prin- 
ciples, but by an accumulation of instances in which a partial restraint 
of trade has been sustained as expedient and justifiable. The com- 
monest case is that of a vendor of the good-will of a business, who 
agrees not to engage in the same trade within reasonable limits. Such 
restrictions are so essential to the value of the good-will sold, that some 
courts have even gone so far as to imply them from the sale; 8 and 
their enforcement, which is universal, 9 seems eminently desirable. So 
if property intimately connected with the pursuit of the trade is sold 
or even leased, the case comes within the rule just stated. 10 A similar 
instance is that of an agreement by a retiring partner; 11 and of course 
an ordinary contract of partnership has never been held per se invalid 
on the ground that it restrains competition. 12 Two other classes of 
eases are generally recognized: first, where the vendee of property 
agrees not to use it in such a way as to compete with the vendor; 13 

"As to what territorial limitations are held reasonable, see 2 Columbia 
Law Rev. 166. Where justice requires, there is a tendency to hold such 
agreements severable as to space, and to sustain the valid part. See Fleck- 
enstein Bros. v. Fleckenstein (1908) 76 N. J. L. 617; Peltz v. Eichele 
(1876) 62 Mo. 171. 

'It is held, however, that public service corporations, because of their 
relation to the State, have no right to restrain their trade. Central N. Y. 
Tel. Co. v. Averill (1910) 199 N. Y. 128; see Keene v. Gas Co. (1904) 69 
Kan. 284. 

It has been held that no restraint of the liquor traffic can be contrary 
to public policy. Sell v. Branen (1896) 70 111. App. 471; contra, Huebner 
Toledo Co. v. Singlar (1906) 28 Oh. C. C. 329. 

In several States the entire matter is covered by statute. See Weick- 
genant v. Eccles (Mich. 1913) 140 N. W. 513; Siegel v. Marcus (1909) 18 
N. Dak. 214. These statutes generally provide that contracts in restraint 
of trade shall be void unless in reasonable aid of a sale of good-will, and 
sometimes of other specified transactions. 

'Marshall Engine Co. v. New Marshall Engine Co. (1909) 203 Mass. 
410; Dwight v. Hamilton (1873) «3 Mass. 175. It would seem to follow 
that where the covenant is unreasonable, and therefore void, a reasonable 
one should be implied in its place. Although no decision seems to have 
proceeded on this ground, substantially the same result was reached in 
Fleckenstein Bros. v. Fleckenstein, supra. 

"Barrone v. Moseley Bros. (1911) 144 Ky. 698; Hickey v. Brinkley (1911) 
88 Neb. 356; Barrows v. McMurtry Mfg. Co. (1913) 54 Colo. 432; Kinney 
v. Scarbrough Co. (1912) 138 Ga. 77. 

"(Sale) Harris v. Theus (1907) 149 Ala. 133; Wilson v. Delaney (1907) 
137 la. 636; Thomas v. Gavin (1910) 15 N. Mex. 660; (lease) Brewing 
Co. v. Konst (1905) 30 Oh. C. C. 782. Moreover, in the absence of statute, 
it seems to be uniformly held that a vendor of shares of stock may law- 
fully agree with the vendee that he will not compete with the corporation. 
Anders v. Gardner (1909) 151 N. .Car. 604; Kradwell v. Thiesen (1907) 
131 Wis. 97; under statute, see Buckhout v. Witwer (1909) 157 Mich. 406; 
but see Merchant's Ad-Sign Co. v. Sterling (1899) 124 Cal. 429. 

"Lange v. Werk (1853) 2 Oh. St. 519. 

"Powers v. Huber (1911) 166 111. App. 119. 

"Oregon N. S. Co. v. Winsor (1873) 20 Wall. 64; N. Y. Bank Note Co. 
v. Hamilton Bank Note Co. (1905) 180 N. Y. 280. 
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and, second, where an employee agrees not to compete with his em- 
ployer during the term of his employment or for a reasonable time after 
its termination. 14 The authorities are admirably classified in United 
States v. Addyston Pipe Co., 15 which may be considered the leading case 
on this point. But the rule is not necessarily confined to the examples 
mentioned, 10 and the theory to be deduced is rather that where any 
lawful contractual relation exists such that a restraining covenant by 
one of the parties thereto is reasonably necessary, either to protect 
the rights of the other thereunder, or to prevent the contract from be- 
coming an obstacle in the path of the other's own business, such a 
covenant is required by the conditions of trade, and will be upheld if 
no more restrictive than necessary. But, according to the prevailing 
view, a covenant not ancillary to a valid independent contract or sale 
is void. 17 

The statement of the rule as an enumeration of instances has tended 
to obscure its true foundation in public policy. While the orthodox 
view is, therefore, to presume any covenant in restraint of trade in- 
valid unless it can be shown to come within the established exceptions, 
a few courts have adopted the more logical practice of testing the 
validity of these covenants by a reference to the demands of public 
policy and not by a mere comparison with precedent. In Illinois it is 
held that a covenant cutting down competition will be sustained if its 
general effect is to foster rather than restrain business; 18 while in New 
York the conclusion seems to have been reached that no covenant will 
be deemed invalid till it be shown to be unreasonable or prejudicial to 
the public interest. 19 

In Metropolitan Opera Co. v. Hammerstein (N. T. Sup. Ct.) N. Y. 
L. J., Dec. 8, 1913, upon the sale of the good-will of an opera business, 
a covenant was made by a confidential employee of the vendor to re- 
frain from the production of grand opera in New York and Boston 
for ten years. A threatened breach of this covenant was enjoined on 
the theory that, had such an agreement been made for the benefit of 
the vendor and then assigned to the vendee, it would have been en- 
forcible under well-recognized principles; and that what can be done 
indirectly should not be invalid because done directly. The decision 
seems unquestionably sound in view of the liberal treatment of such 
contracts by the New York courts, and even under the narrower rule 
of the Addyston case it appears proper as a reasonable protection to 
the vendee in his rights under the contract. 20 

"Eureka Laundry Co. v. Long (ion) 146 Wis. 205; Styles v. Lyon 
(Conn. 1913) 86 Atl. 564. 

" (C. C. A. 1898) 85 Fed. 271; modified on another point (1899) 17s 
U. S. 211. 

"Ibid. 

"Tuscaloosa Ice Mfg. Co. v. Williams (1809) 127 Ala. no; Arctic Ice 
Co. v. Franklin Co. (1911) 145 Ky. 32; Webb Press Co. v. Pierce (1906) 
116 La. 905. 

"Southern Fire Brick Co. v. Sand Co. (igo5) 223 111. 616. 

"Leslie v. Lorillard (1888) no N. Y. 519; see Wood v. Whitehead Bros. 
(rooi) 165 N. Y. 545; accord, Mowing Co. v. Hardware Co. (1906) 75 S. 
Car. 378. 

M See Harbison Walker Co. v. Stanton (1910) 227 Pa. 55; Davis v. 
Booth & Co. (C. C. A. 1906) 131 Fed. 31 ; Anchor Electric Co. v. Hawkes 
(1898) 171 Mass. 101. 
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Consequential Damages for Breach of Contract. — As the avowed 
object of damages, both in tort and contract cases, is to place the injured 
party in as favorable a position as he would have occupied if his right 
had not been infringed, 1 it might seem that the test in every case 
would be the amount of the loss of which the defendant's wrongful 
conduct was the active producing cause. 2 But since in the case of a 
breach of contract the plaintiff may be in such a position that the in- 
jury to him is so greatly out of proportion to the value of the subject 
matter of the agreement, that the defendant would probably never 
have bound himself had he realized the possibility of such an outcome, 
the courts have felt it necessary to limit his liability to avoid undue 
hardship. Accordingly, in the famous case of Hadley v. Baxendale, 3 
the Court of Exchequer held the damages to be "such as may fairly 
and reasonably be considered either as arising naturally, i. e., according 
to the usual course of things from such breach of contract itself, or 
such as may reasonably be supposed to have been in contemplation of 
both parties at the time they made the contract as the probable result 
of the breach of it." It may well be doubted whether such a rule is 
defensible on principle, since its effect is to make the plaintiff pay for 
the defendant's default; and this is true even in the unusual case where 
the breach was unavoidable. Though in the latter case the element 
of hardship on the defendant is certainly to be considered, this is no 
reason why the loss should be thrown upon the plaintiff, an innocent 
party, since the defendant was in a position to know the likelihood of 
his own default when he contracted, and yet assumed the risk for his 
own profit, though he could have protected himself by a provision for 
liquidated damages, or by refusing to contract altogether. 4 The rule 
appears to be based upon the proposition that the rights of the parties 
should be determined by the contract; 5 but such reasoning has no ap- 
plication since damages are a reparation made by the law for a breach 
of contract, and are never an alternative agreement which the defendant 
has a right to substitute for performance. Further, there is no reason 

'Robinson v. Harmon (1848) 1 Exch. 849. This covers gains prevented 
as- well as losses sustained ; the only objection to the recovery of lost profits 
apparently being their speculative character. Griffin v. Colver (1858) 16 
N. Y. 489. 

'This appears to be the only test possible to lay down to determine the 
legal conception of damages as "proximate", since the distinction between 
"proximate" and "remote" is not a logical, but an arbitrary one. adopted 
for practical purposes solely, and they are but relative terms to explain 
legal results. 1 Sedgwick, Damages (9th ed.) § 11 1 b. 

"(1854) 9 Exch. 341. 

'In the case of a public service corporation, the nature of whose duty 
prevents a refusal of the contract, or even in some cases a limitation of 
the liability under it, the rule might appear justifiable. But since almost 
every breach of contract by such a defendant involves a tort liability on 
grounds of negligence the rule furnishes no real protection, since the plaintiff 
may in a tort action recover full damages. See Fitch v. Western U. Tel. 
Co. (1910) 150 Mo. App. 149. 

'Patterson v. 111. Central R. R. (1906) 123 Ky. 783. 

"But the parties may waive the right to legal damages and substitute a 
provision for liquidated damages. Though such a clause is clearly a part of 
the contract and will be given effect, as would any other agreement to sur- 
render a legal right, even here the payment of this amount is not an alterna- 
tive which defendant has a right to substitute for performance of his 
promise. 2 Page, Contracts, § 1 168. 
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to suppose that the question of damages ever entered the minds of the 
contracting parties ; much less that it was incorporated in their agree- 
ment, for contracts are made to be performed and not broken ; and such 
an intention, if present at all, would have been voiced in a provision 
for liquidated damages. The rule may, perhaps, be best defended on 
grounds of public policy, as a broader liability might have a tendency 
to discourage business. But it is submitted that this argument would 
apply with equal force to tort liability, although the latter has appar- 
ently never been subjected to this restriction. 7 

However, the authority of the rule is generally recognized, although 
it is too flexible to furnish an absolute test. Indeed, since the cases 
which arise are too diverse to admit of any iron-clad rule, the vitality 
of Eadley v. Baxendale must be ascribed to the fact that the courts 
have found it a convenient cloak under which they could avoid giving 
full damages in situations where this would work an undue hardship 
on the defendant, yet in the absence of this element have had no diffi- 
culty in expanding it to give complete reparation when the ends of 
justice required. Thus, in Oointat v. Hyham & Son (1913) 108 L. T. 
Rep. 556, where the plaintiff, a butcher, purchased infected meat from 
the defendant, he was allowed to recover for injury to his trade and 
custom occasioned by the resale, on the ground that knowing the na- 
ture of plaintiff's business, defendant must reasonably Lave contem- 
plated that his breach would occasion such a loss. 8 But it has been 
frequently held, that it is not reasonable to suppose that the nature of 
plaintiff's business alone is sufficient to justify the inference that de- 
fendant could have had this loss in mind. 9 From a practical point of 
view, therefore, no serious fault is to be found with the rule, and it 
must be regarded as one of those numerous maxims adopted by the 
common law, which are unsound in point of logic, but are deemed, 
though perhaps they are not in fact, necessary to the administration 
of justice. 

Impeachment of Witness by Evidence of Character. — One of the 
favorite methods of impeaching the credibility of a witness, which, of 
course, is always in issue, is to bring other witnesses to testify to his 
general reputation in the community. There has been no small con- 
flict of opinion, however, as to whether reputation for general immoral 
character or merely bad reputation for truth may be shown. It would, 
indeed, be entirely logical to admit evidence of reputation for any 

r i Sedgwick, Damages (9th ed.) § 143. Of course, where negligence is 
the essence of the tort the question whether plaintiff's injury is a natural 
and probable result of defendant's act is material to determine whether 
reasonable care was used. This, however, is not to be confused with the 
measure of damages, for it is here important only in determining whether 
a cause of action ever arose. 1 Sedgwick, Damages (9th ed.) § 139. 

"Hammer v. Schoenfelder (1879) 47 Wis. 455; Hammond & Co. v. Bus- 
sey (1887) L. R. 20 Q. B. D. 79. Where such an inference is clearly im- 
possible, but where notice of the special injury was given before the breach, 
recovery was allowed in Bourland v. C. O. & G. Ry. (1906) 99 Tex. 407, 
the court evidently recognized that this removed any hardship on defendant, 
and so wisely avoided the rule. 

"Dickerson v. Finley (1909) 158 Ala. 149; Holloway & Bro. v. White- 
Dunham Shoe Co. (C. C. A. 1906) 151 Fed. 216. 



